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In this case we decide that the Career Executive
Assi gnnment (CEA) program does not violates the “Civil Service
Mandate” of the California Constitution. However, the
i npl ementing regul ations that allow selection and transfer of
applicants wi thout ranking themviolates statutes inplenmenting
the constitutional requirenment of a “system based on nerit
ascertained by conpetitive exam nation.” As we recently held
in Al exander v. State Personnel Bd. (2000) 80 Cal.App.4th 526,
542 (Al exander), conpetition denotes a rivalry: “It
enconpasses a conparison of relative nmerit.” Such conparison
requires rankings.

Wth specified exceptions, a civil service system governs
state workers, as provided by the California Constitution.
(Cal. Const., art. VIlI, 8 1, subd. (a); see Professional
Engi neers v. Departnment of Transportation (1997) 15 Cal.4th
543, 548.) “In the civil service permanent appointnent and
pronoti on shall be made under a general system based on nerit
ascertained by conpetitive exam nation.” (Cal. Const., art.
VII, 8 1, subd. (b).) The Legislature created the CEA program
to pronmote governnental efficiency. A person nay |eave a
regular civil service position to accept a CEA appoi ntnment.
VWhen t he appointment termni nates, the person returns to the

former post.



Pr of essi onal Engineers in California Government and ot her
groups of state workers (collectively, the Engineers) filed a
petition seeking declaratory and other relief, alleging the
CEA programviolates the civil service provisions of the
California Constitution. The State Personnel Board (the
Board) and the Departnent of Personnel Adm nistration (the
Departnent) appeared separately to oppose the clainms. The
trial court denied the petition and the Engineers tinely
appeal ed.

We held this case pending resolution of a case raising
simlar issues. (Alexander v. State Personnel Board, supra,
80 Cal . App.4th 526.) Although we reject sone of the
Engi neers’s clains, they correctly contend the present system
i nproperly allows some CEA appointnents without conpetitive
exam nation. We shall nmodify the judgnment and affirm

DI SCUSSI ON
| . Background.

From St at ehood, patronage filled nost state jobs.
Reportedly, Governor Hiram Johnson “foll owed two guidelines in
filling governnent slots prior to the inplenmentation of the
civil service system First, the State should receive the
nost efficient service attai nable. Second, those nost able to
furnish this service should be picked fromthe better party —

Republican.” (C. King, Deliver Us fromEvil: A Public



Hi story of California s Civil Service System (1979) p. 9
(hereafter King).) California adopted its first civil service
system by statute during the Progressive Era in 1913. (Stats.
1913, ch. 590, p. 1035.) This plan would not only ensure good
state workers, but, in tail-wags-dog fashion, ensure good
politics. “When the next fight for Governor cones off, there
will be no spoils of office to prom se or barter away. The
election will go off entirely on the character of the two nen
who are appealing to the people for their suffrage and on the
principles of governnment which they advocate.” (lbid.)

In 1934 the People, in the exercise of their reserved
initiative powers —powers wested fromthe central governnment
during the sane Progressive Era —adopted a nunber of
provi si ons designed to strengthen the existing civil service
system The California Suprene Court reviewed the history as

fol |l ows:

“In 1913, the California Legislature enacted a statute
creating California's first civil service systemin an attenpt
to combat the ‘spoils systemi of political patronage in state
enpl oynment. (Stats. 1913, ch. 590, p. 1035.) By the early
1930's, however, the existing statutory civil service system
was obviously failing in its primary task. The deficiencies
in the system stenmed from several principal sources. First,
acceding to political pressure, both the Legislature and the

statutory civil service comm ssion itself had over the years



exenpt ed numerous departnents and positions fromthe civil
service restrictions: indeed, by 1932 the exenptions had
become so widespread that ‘[o]f the 23,222 full-tine state
enpl oyees, only 11,917 held permanent civil service
positions.” [Citing King, supra, at p. 26.] Thus, fully one-
hal f of the permanent state enployees were exenpt fromthe
civil service |aw.

““A second abuse of the Civil Service Act was the gross
m suse of authorizations for tenporary enploynent [which was
not subject to the civil service act] . . . . Oficially,
tenporary appointnments followed the three nonth rule, but this
had never been foll owed. By August 1931, tenporary enpl oyees
constituted nore than a third of the entire state service.’
[(Ibid.)]

“Finally, in the early 1930's consi derable public
attention was focused on the problem by w despread newspaper
accounts of the allegedly numerous politically notivated
appoi ntments made by the incunbent Governor. (ld. at pp. 26-
29.)

“It was in this mlieu and in response to the specific
problens of the tines that in 1934 the people adopted article
XXI'V of the state Constitution. The ballot argument
acconmpanying the 1934 initiative measure sets forth in clear
ternms both the objectives and the limts of the proposed
constitutional provision.

“The ball ot argunment stated: ‘The purpose of this

constitutional anmendnent is to pronote efficiency and econony



in State governnment. The sole aimof the act is to prohibit
appoi ntnents and pronmotion in State service except on the
basis of nerit, efficiency and fitness ascertained by
conpetitive exam nation. Appointnments of inefficient

enpl oyees for political reasons are thereby prohibited, thus
elimnating the “spoils systeni from State enpl oynent.

[ TIhis constitutional amendnent provides: (1) Enploynent in
the classified service based solely on nmerit and efficiency;
(2) a nonpartisan Personnel Board; (3) prohibition against
exenptions fromthe nmerit system of enmploynment; (4) correction
of the tenmporary political appointnent evil. [f] Having by
constitutional mandate prohibited enpl oyment on any basis
except nerit and efficiency, thereby elimnating as far as
possi ble the “spoils systeni of enploynment, the Legislature is
given a free hand in setting up laws relating to personnel
adm ni stration for the best interests of the State, including
the setting up of causes for dism ssal such as inefficiency,
m sconduct or lack of funds.” (ltalics added.) [Citing
Bal |l ot Panp.]” (Pacific Legal Foundation v. Brown (1981) 29
Cal . 3d 168, 181-183, fn. [containing conplete ballot argunment]
omtted (PLF); see Pinion v. State Personnel Board (1938) 29
Cal . App. 2d 314, 318 [now “permanent appoi ntments and
pronmotions in the state civil service shall be made

excl usively under the general system based upon nerit,
efficiency and fitness as ascertai ned by conpetent

exam nations”] (Pinion).)



The constitution exenpts specified positions fromthe
civil service. Broadly speaking, these are el ected or
confidential enployees, such as judicial, gubernatorial and
| egi sl ative enpl oyees, elected officials, a specified nunber
of deputies of elected officers, and board and comm ssion
menbers or deputies; university officials and enpl oyees are
al so exenpted. (See, e.g., Cal. Const., art. VII, 8 4
[listing major exenptions], art. IX, 8§ 2.1, art. XX, § 22.)

The Peopl e noved the | anguage at issue in this case to
its present |ocation in 1976. (PLF, supra, 29 Cal.3d at p.
184, fn. 8.) The Engineers concede no material change in the
constitutional |anguage has taken place since 1934.

Article VII, section 1 provides: “(a) The civil service
i ncludes every officer and enployee of the State except as
otherwi se provided in this Constitution. [f] (b) 1In the
civil service permanent appoi ntnment and pronotion shall be
made under a general system based on nerit ascertained by
conpetitive exam nation.” Article VII, section 5 provides:
“A tenporary appoi ntnment nmay be made to a position for which
there is no enploynent list. No person may serve in one or
nore positions under tenporary appoi ntnment |onger than 9
nonths in 12 consecutive nonths.”

In 1963, the Legislature, drawing on ideas originally

proposed by President Ei senhower’s Hoover Conmmi ssion, created



“a new kind of civil service appointnment” as part of a program
“to give scope to younger civil service enployees possessing
extraordinary ability and initiative, and to enhance the
ability of the policy-form ng heads of state agencies to
performefficiently the tasks for which the public holds them
accountable. [f] Wen a vacancy occurs in a civil service
position ‘of a high adm nistrative and policy influencing
character’ [citation] the State Personnel Board may desighate
the position as a career executive assignnment. The statutes
normal |y ‘governing the selection, classification, salary,
tenure and other conditions of enploynent’ in the civil
service do not apply to career executive assignnents unless so
provi ded by board rule. [Citation.] Eligibility for a career
executive appointnment is established by conpetitive
exam nati on which may be opened to a much | arger field of
candidates (limted to permanent civil service enployees) than
could conpete in a conventional pronotional exam nation.”
(Cryor v. State Personnel Bd. (1967) 253 Cal.App.2d 100, 102
(Cryor); see Paul Van Riper, History of the United States
Civil Service (1976) pp. 495-496, 517-518 [origin of federal
pol i cymaki ng enpl oyees] (Van Ri per).)

The history cited in PLF, supra, 29 Cal.3d 168, explains
t hat Governor Pat Brown had “difficulty in getting his

prograns rolling because of the opposition of top-Ievel



bureaucrats who were unsynpathetic or indifferent to the

Adm ni stration’s policies.” (King, supra, at p. 49; see also
L. Musolf, Career Executive Assignnment in California (1964) 25
Pub. Pers. Rev. 87 [“the Board has correctly identified shoals
in the area, shoals in the formof strong criticisnms from
political heads of agencies about a |lack of sensitivity to
programin their top adm nistrative assistants”] (hereafter
Musol f).) The Departnent agrees “successful exam nation
conpetitors were frozen into high |evel executive positions
with responsibility for influencing policy.”

But how does one provide flexibility in hiring wthout
reinstating a spoils systen? “Borrowing the idea of tenure at
pl easure from Spoils, the Career Executive Assignnent Plan
adapts it sharply. The inportant (but unstated) distinction
made is one between social bias and partisan bias, between
ent husi asm for a governnmental program and enthusiasmfor a
political party.” (ld. at p. 88; see B. Hackett, Hi gher Civil
Servants In California (1966) pp. 114-115 (Hackett) [“although
a ‘partisan bias’ continues to be an illigitimate [sic] basis
for term nating an appointnent, a ‘programbias’ is not”].)

Current statutes provide in relevant part as follows:

“‘ Career executive' nmeans an enpl oyee appointed from

a list of persons with permanent status in the civil service

who are avail able for career executive assignnments, in which



selection, classification, salary, tenure, and other

conditions of enploynment nmay be varied fromthose prevailing
for other enployees in the state civil service.” (Gov.

Code, § 18546, further section references are to this code.)

“‘ Career executive assignment’ nmeans an appointnment to a
hi gh adm ni strative and policy influencing position within the
state civil service in which the incunbent's primry
responsibility is the managi ng of a major function or the
renderi ng of managenent advice to top-level adm nistrative
authority. Such a position . . . is typified by broad
responsibility for policy inplenmentation and extensive
participation in policy evolvenent. . . .” (8 18547.)

“I't is the purpose of this article to encourage the
devel opnent and effective use in the civil service of well-
qualified and carefully selected executives. |In order to
carry out this purpose the State Personnel Board shal
establish by rule a systemof nerit personnel adm nistration
specifically suited to the selection and pl acenent of
executive personnel. The departnment shall be responsible for
salary adm nistration, position classification, and for the
notivation and training of executive personnel. For the
pur pose of adm nistering this systemthere is established
herewith a category of civil service appointnment called

‘career executive assignnents.’ The departnment shal

10



desi gnate positions of a high admnistrative and policy

i nfluencing character for inclusion in or renoval fromthis
category subject to review by the State Personnel Board,
except that the departnment shall not so designate a position
in which there is an incunbent already appoi nted under the
provi sions of this part governing enpl oyees other than career
executives.” (8§ 19889.)

“The provisions of this part governing the sel ection,
classification, and tenure of enployees in the regular civil
service shall not apply in adm nistering executive personnel
through a nmerit systemutilizing ‘career executive
assignnents’ unless the application is provided by State
Personnel Board rule. The provisions of this part relating to
punitive actions shall apply to enpl oyees serving in career
executive assignnents, except that term nation of a career
executive assignnment as provided for in Section 19889.3 is not
a punitive action. Wth reference to term nation of career
executive assignnents, the State Personnel Board rules shall,
as a mnimm afford an enployee a right of appeal to the
St ate Personnel Board for restoration of his or her assignnent
when he or she alleges that his or her term nation was for
reasons prohibited in Chapter 10 (comrencing with Section
19680) of Part 2.” (8§ 19889.2.) “Eligibility for

appoi ntnment to positions in the career executive assi gnnment
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category shall be established as a result of conpetitive
exam nati on of persons with permanent status in the civil
service who neet such mnimum qualifications as the State
Personnel Board may determ ne are requisite to the perfornmance
of high adm nistrative and policy influencing functions. No
person enployed in a career executive assignnment shall be
deenmed to acquire as a result of such service any rights to or
status in positions governed by the provisions of this part
relating to the civil service other than the category of
career executive assignnent, except as provided by State
Personnel Board rule. The State Personnel Board shall provide
by rule that an enployee shall, if he or she so desires, at
the term nation of his or her appointnent to a career
executive assignnment, be reinstated to a civil service
position that is (a) not a career executive assignnent and (Db)
that is at |least at the sane salary level as the |ast position
t hat he or she held as a pernmanent or probationary enpl oyee.

" (8 19889.3.)

Il. Scope and Standard of Review.

The Engi neers conplain the civil service system
established by the California Constitution calls for permanent
appoi nt nent and pronotion under a “general system based on
merit,” but the CEA systemresults in unlawful tenporary

appoi nt nents, appoi ntnents not based on nerit, and

12



appoi nt ments not subject to the “general” civil service

system

In review ng these clains, we observe the California
Constitution does not grant power to the California
Legislature like the United States Constitution grants power
to Congress, it restricts the Legislature. (Collins v. Riley
(1944) 24 Cal.2d 912, 916 (Collins); see Allen v. State Board
of Equalization (1941) 43 Cal.App.2d 90, 93.) The presunption
of constitutionality strengthens where the Legislature made a
statute with the relevant constitutional provision in mnd and
it exists for many years. (See In re Governorship (1979) 26
Cal . 3d 110, 120.) The Engi neers make a facial challenge to
statutes drafted with the constitutional limtations on the
civil service systemin mnd, accordingly, the |egislation,
| ong unchal | enged, carries a heavy presunption of
constitutionality, and the Engi neers “nust denonstrate that
the act’s provisions inevitably pose a present total and fatal
conflict with applicable constitutional prohibitions.” (PLF,
supra, 29 Cal.3d at pp. 180-181.)

The California State Enpl oyees’ Association (CSEA), a
party herein) did challenge the legislation in 1964. CSEA
| ost a suit raising the sanme clains raised today, but the
deci si on was not published. Although the trial court
mentioned “res judicata” as an alternate holding as to CSEA

and the Association of California State Supervisors, no party

13



di scusses the possible preclusive effect of the prior
litigation and we will not address the point.

The history of |egislation and social conditions inform
courts as to the function of positive law. (E.g., California
Mrs. Assn. v. Public Utilities Com (1979) 24 Cal.3d 836,
844.) Throughout their briefs the Engineers refer to a
variety of l|legislative and adm nistrative docunents to
establish the supposed “intent” of the various statutes and
constitutional provisions at issue. W grant the request to
judicially notice the existence of these government docunents.
Most consist of the usual detritus contained in |legislative
files, which do not purport to reflect the views of the
Legi sl ature as a whole, but exist in a packet prepared by a
private |legislative “intent” conpany. One finds the intent of
the Legislature and of the People in the words of statutes and
initiatives, not el sewhere. (People v. Know es (1950) 35
Cal .2d 175, 182; see Fletcher v. Peck (1810) 10 U S. (6
Cranch) 87, 130 [3 L.Ed. 162, 176]; People v. Snook (1997) 16
Cal . 4th 1210, 1215.) When and only when a party raises a
i nguistic anbiguity, meaning a circunstance in which two
pl ausi bl e candi dates of construction exist (see Hughes v.
Board of Architectural Exam ners (1998) 17 Cal.4th 763, 776)
does a court find it necessary to consult extrinsic materials.
The fact a docunent exists in a |egislative or gubernatori al
file, or within the State Archives, does not mean it expresses
meani ng not present in the statutory |anguage. (See San

Rafael Elem Sch. Dist. v. Bd. of Education (1999) 73
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Cal . App. 4th 1018, 1030 [“The letters show sonmet hing about the
opi ni on of soneone in Finance about the nmeaning of sone of the
| anguage”]; U.S. v. Estate of Romani (1998) 523 U.S. 517, 535-
537 [140 L. Ed.2d 710, 726-727 (conc. opn. of Scalia, J.).)

[11. The “General Systeni Mandat e.

The California Constitution provides: “In the civil
servi ce permanent appoi ntnment and pronotion shall be made
under a general system based on nmerit ascertained by
conpetitive examnation.” (Cal. Const., art. VII, 8§ 1, subd.
(b).)

The Engi neers contend “The *‘special systeni established
for CEAs is a flagrant deviation fromthe ‘general system
mandat e. ” “A governor’s call for a special system for one
category within the civil service, legislation permtting such
a separate system and regulations that establish such a
system are all unconstitutional.” The California Constitution
does not explicitly prohibit treating different classes of
enpl oyees differently. Nor does it inmplicitly do so, so |ong
as the nmechani sm does not tend to reinstate a spoils system

“Nei ther the statute providing for career executive
assignnments nor the board’s action in putting the programin
notion has created any ‘positions.’” Positions in the state
service are established by the appointing power having
jurisdiction in the particul ar agency, as authorized by | aw
and subject to the budget. [Citation.] Civil service |aws
provi de procedures for filling vacant positions and establish

the tenure and other rights of the person |awfully appointed.
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[ The CEA statutes] nmerely provide a different nmethod of

sel ection, and different rights on the part of the person
appoi nted during such tine as the position has been desi gnated
by the Personnel Board to be a career executive assignnment.”
(Cryor, supra, 253 Cal.App.2d at p. 106.)

In State Trial Attorneys’ Assn. v. State of California
(1976) 63 Cal . App. 3d 298, we noted (at page 301, footnote 3):
“Career executive assignnents involve appointnments to
positions of high authority in the state government but within
the civil service structure. (88 18547, 19220-19222.)" (See
§ 18547 [“within the state civil service”]; 67
Ops. Cal . Atty. Gen. 65, 66 (1984) [“Wthin the state civil
service is the distinct category” of CEAs].) The fact certain
t endered docunents purportedly showing the “intent” of the
Legislature refer to a “special nerit system” does not nmean
the CEA system exists apart fromthe “general system based on
merit ascertained by conpetitive exam nation” mandated by the
California Constitution.

“[T]he “sole aim of the amendnent was to establish, as a
constitutional mandate, the principle that appointnments and
pronotions in state service be made solely on the basis of
merit. Having established this ‘nmerit principle as a matter
of constitutional |aw, and having established a nonpartisan
Personnel Board to admi nister this merit principle, the
constitutional provision |left the Legislature with a ‘free
hand” to fashion ‘laws relating to personnel adm nistration

for the best interests of the State.”” (PLF, supra, 29 Cal.3d
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at pp. 183-184, fn. omtted.) And we have said before the
provi sions did not create “an organic blueprint for the
structure of agencies within the state’ s executive branch.”
(California State Enpl oyees’ Assn. v. Wllianms (1970) 7

Cal . App. 3d 390, 398, quoted with approval, PLF, supra, 29
Cal .3d at pp. 195-196.)

We agree with former Assistant Attorney General Wl lard
Shank, who poi nted out some 35 years ago (opposing CSEA's
conplaint in the earlier litigation): “The ‘merit’ principle
was and still is dependent upon the prelimnary determ nation
that a prospective governnental enployee should be qualified
t hrough a conbi nati on of education, training and experience
for employnment. The essence of the ‘spoils system on the
ot her hand turned upon how active a prospective appoi ntee had
been in his support of a winning political party or candi date.
[] The civil service reformers found in the ‘conpetitive
exam nation’ the device through which qualifications could be
ascertained.”

The constitution grounds the “general” systemin “nerit
ascertained by conpetitive exam nation.” (Cal. Const., art.
VI, 8 1, subd. (b).) Indeed, we previously referred to the
conpetitive exam nation as “the cornerstone of the
constitutional nmerit principle[.]” (Lund v. California State
Enpl oyees Assn. (1990) 222 Cal.App.3d 174, 186.)

In Kidd v. State of California (1998) 62 Cal.App.4th 386
(Kidd), we invalidated a “supplenmental certification” program

whi ch underm ned conpetitive exan nations by deval ui ng
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candi dates with higher scores because of their ethnicity and
gender. (ld. at p. 393.) “Both the constitutional provision
and the ballot argunent in favor thereof are renmarkably
straightforward: The Legislature . . . has a free hand with
regard to personnel adm nistration except that with regard
specifically to appointment to service, nmerit and efficiency
shall be the only considerations. The nmerit principle is
sacrosanct; however free the hand of the Legislature, neither
t hat hand nor the hand of any other branch or agency of
governnment can mani pulate the nerit principle to serve ends

i nconsistent with article VIl of the state Constitution.”
(Id. at pp. 401-402, fn. omtted, original italics.)

The requirenment of a conpetitive exam nation underm nes
the Engineer’s view the CEA statutes conprise sone “special”
system not contenplated by the constitution. The fact sone
permanent civil servants are treated differently, because they
have denonstrated by conpetitive exam nation their fitness for
pol i cymaki ng positions, does not nmean the CEA statutes thwart
the “general” civil service system mandate.

We reached a simlar result in Al exander, supra, 80
Cal . App. 4th, at pages 536-537, rejecting a claimthat statutes
di stinguishing certain positions created a “special” systemin
derogation of the California Constitution. W adhere to that
view here and find CEAs are part of the general nerit system

V. Tenporary Appointnments.
The California Constitution curtails tenporary

appoi ntments, which were historically used to bypass civil
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service regulations. (See PLF, supra, 29 Cal.3d at pp. 181-
183.) The Engi neers contend because a CEA appoi nt nent has no
fixed term such appointnment violates the California
Constitution. W agree with the prem se, but not the
concl usi on.

A CEA does not hold a “tenporary appointnment” within the
meani ng of the California Constitution. “A tenporary
appoi nt mrent may be nade to a position for which there is no
enpl oynment list. No person may serve in one or nore positions
under tenporary appointnent |onger than 9 nonths in 12
consecutive nmonths.” (Cal. Const., art. VII, §8 5.) A person
can remain a CEA indefinitely. (E.g., Canpbell v. State
Personnel Bd. (1997) 57 Cal.App.4th 281, 284 [five years]
(Campbell).) Although a CEA enpl oyee holds no tenure rights
in the CEA position, neither does a CEA occupy a “tenporary
appoi nt nent .”

On the other hand, neither does a CEA becone a
“permanent” hol der of the CEA position. *“'Pernmanent enployee’
means an enpl oyee who has pernmanent status. ‘Permanent
status’ neans the status of an enployee who is lawfully
retained in his position after the conpletion of the
probati onary period provided in this part and by board rule.”
(8 18528.) No set “probationary period” for a CEA exists.

Vi ewed anot her way, as the Engi neers do, “CEA appointees are
essentially on perpetual probation.” CGenerally, state
enpl oyees becone “permanent” civil service enpl oyees upon

conpletion of their probationary term Only “permanent” civil
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service enpl oyees nmay beconme CEAs, but neither beconm ng a CEA
nor |l eaving a CEA position alters the “permanency” of a civil
servant’s status.

Once a position has been classified as a “CEA” position,
t he appointing authority holds a conpetitive exam nati on,
after which a candidate nay beconme eligible for appointnent.
(8 19889.3.) Such enployee enjoys no tenure in his position,
i.e., noright to the position absent cause. (See Cronin v.
Civil Service Comm ssion (1925) 71 Cal.App. 633, 643-646
[ protection from di scharge not a necessary conmponent of a
civil service systen].) The appointing authority may term nate
a career executive w thout cause, for any reason excepting
various fornms of invidious treatnent —including term nation
for political affiliation or opinions. (88 19700-19703; see
Canmpbel | , supra, 57 Cal.App.4th at pp. 291-292; Cal. Code
Regs., tit. 2, 8 548.136 [providing for appeal to the Board in
cases of alleged violations].) Wen a person |eaves a CEA
position, the person has the right to return to the position
whence the person cane, unless term nated with cause, in which
case the person receives the protections enjoyed by all other
per manent civil service enployees facing discipline. Wen a
CEA position | eaves state service, “The career executive
assi gnnment of a person so separated shall be deemed to have
been term nated, and the separation to have been froma
position in the class in the general civil service in which
t he enpl oyee had pernmanent status.” (Cal. Code Regs., tit. 2,
8§ 548.145.) The enployee has never left the general civil
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service system but retains tenure as a permanent civil
service enployee. W agree with the Departnment: “The
Constitution does not require that otherw se permanent State
enpl oyees be retained in particular assignnents subject only
to renmoval for cause.” The constitutional provisions keep
political friends off the state payroll, but do not dictate
particul ar slots for any enpl oyee.

A CEA nmust first qualify as a “permanent” civil service
enpl oyee. But the fact an enpl oyee working in a CEA position
has no tenure therein does not nmean the statutes transgress
any “permanency” requirenent. The California Constitution
states “permanent appoi ntnment and pronotion shall be made
under a general system based on merit ascertained by
conpetitive examnation.” (Art. VII, 8 1, subd. (b).) As the
Attorney General observes on behalf of the Board, “The section
provi des that all permanent appoi ntnments must be based on
merit, but does not provide the converse, that all nerit-based
appoi nt mnents nust be pernmanent.” The Engineers fail to show
the CEA statutes conflict with the constitution in this
regard.

A CEA qualifies as a “permanent” state enpl oyee, with al
the protections and obligations of other state enployees.

(Cf. Spaulding v. Philbrick (1940) 42 Cal.App.2d 58, 61-63
[ service under tenporary appointnent does not ripen into
per manent status]; Ticknor v. City of Sacramento (1947) 80
Cal . App. 2d 284, 289-290 [sim | ar hol ding, under nunici pal

charter].) A departnent nmay not “pronote” an enployee sinply
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by assigning himthe duties of a higher position. (See, e.g.,
Pi ni on, supra, 29 Cal.App.2d at pp. 319-320 [l est “our present
plan of civil service will fail”]; Oto v. Reardon (1937) 21
Cal . App. 2d 260; 2 Ops.Cal.Atty.Gen. 86. (1943).) But a
political friend cannot be given a CEA position at the whi m of
the adm nistration, as under a spoils system (See, e.g.,

PLF, supra, 29 Cal.3d at p. 182.) An appointing authority
must first designate a given (vacant) position as one
appropriate for a CEA (8 19889; see Cryor, supra, 253

Cal . App. 2d at p. 102), then draw an appointee froma group
established “as a result of conpetitive exam nation of persons
with permanent status in the civil service who neet such

m ni mum qualifications as the State Personnel Board may
determ ne are requisite to the performance of high

adm ni strative and policy influencing functions.”

(8 19889.3.) The appointing power cannot alter occupied
positions w thout exam nation. (See, e.g., 67

Ops. Cal . Atty. Gen. 65, 68-69 (1984) [statute invalid partly
because it “operates upon existing occupied positions, effects
pronotions w thout the benefit of exam nation”].)

We agree persons occupying CEA positions do not neatly
fit within the traditional categories of “permanent” and
“tenporary” enployees. But the Engi neers have not shown the
California Constitution forbids this result. Accordingly, we
reject their claim (Collins, supra, 24 Cal.2d at p. 916.)

V. Conpetition.
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As expl ai ned above, the requirenment of conpetition for
CEA positions provides the bul wark against favoritism The
Engi neers question whether CEA lists result fromconpetitive
exam nati ons and question whether transfer provisions lawfully
permt appointees to bypass exam nation. The Engi neers fault
the use of subjective criteria, and the | ack of ranking of
applicants, echoing earlier criticisns: “It is conceivable
that political heads of agencies will sinply |ook for
parti sans, believing that this is the nost logical way to
identify enthusiasmfor a program” (Misolf, supra, at p. 88;
see Hackett, supra, at p. 116 [describing CSEA' s earlier
| awsuit as claimng whether any “truly viable distinction can
be made between ‘political’ and ‘progranmi commtnents ”].) We
agree with the Engineers in part.

A.  Ranki ngs.

The enmploynent |ist arises from exam nations. Section
19889. 3 provides in part “Eligibility for appointnent to
positions in the career executive assignnent category shall be
established as a result of conpetitive exam nation . ”
(lItalics added.) Various regulations govern the exam nations,
including, critically, the foll ow ng:

“Exam nations for appointnent to Career Executive
Assi gnment positions shall be conpetitive and of such
character as fairly to test and determ ne the qualifications,
fitness and ability of conpetitors actually to performthe
duties of the position to be filled. Exam nations nmay be

assenbl ed or unassenbled, witten or oral, or in the formof a
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denonstration of skill, or any conbi nation of these; and an

i nvestigation of character, personality, education and
experience and any tests of intelligence, capacity, technical
know edge, manual skills, or physical fitness which the

appoi nti ng power subject to the approval of the executive

of ficer deens are appropriate, may be enpl oyed.

“It is the purpose of this selection systemto provide
exam nation options that are particularly suited to fill
efficiently each vacant position. Exam nation results need
not be expressed in specific ratings of individuals. The
person appointed as a result of a conpetitive exam nation mnust
be well qualified and carefully selected. The appointing
power is required to promulgate the qualifications that wll
be used as standards in conducting the exam nation but is not
required to distinguish between groups or individuals as to
who is qualified or not qualified or as to relative |evel of
qual ification. Exam nations nmay range from (1) a review of
applications fromwhich a selection is made, to (2) the use of
suppl enment al applications, appraisal of perfornmance and
executive potential, managenent exercises and/or structured
interviews.” (Cal. Code Regs., tit. 2, 8§ 548.40.)

Al t hough this regulation purports to require the use of
“conpetitive” exam nations, it also states the appointing
authority “is not required to distinguish between groups or
individuals as to who is qualified or not qualified or as to

relative level of qualification.”
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The Engi neers contend this regul ation does not require
ranki ngs anmong applicants and urge exam nations w thout
ranki ngs do not qualify as conpetitive exam nations. W
agree. We previously declared the regulation invalid.
(Al exander, supra, 80 Cal.App.4th at pp. 540-544.) W adhere
to our view

A conpetitive exam nation nust distinguish the relative
nmerits of candidates. As fornmer Presiding Justice Robert K
Puglia put it, “The notion that defendants can hire any
appl i cant who passes an exam nation w thout consideration of
that applicant’s standing in relation to others who passed the
exam nation reads the word ‘conpetitive’ out of the state
Constitution.” (Kidd, supra, 62 Cal.App.4th at p. 402; see
Almassy v. L. A County Civil Service Com (1949) 34 Cal.2d
387, 398 (Al massy) [“each candi date was pitting his
personality traits against those of every other candi date
incident to the exam ner’s process of making conparative
eval uati ons —so that the ratings in consequence of such
‘open’ contest may properly be said to rest on a conpetitive
basis”]; State ex rel. King v. Emons (1934) 128 Ohio St. 216,
221 [190 N. E. 468, 471] [“the candidates match their
qual i fications each against the others, and the final
determ nation is made by rating and conparison”], quoted
approvingly in Al massy, supra, 34 Cal.2d at p. 398.) And as
Justice Cardozo put it, “The test is not nerely exan nation.
The test is conpetitive exam nation. Conpetition is useless

if favor may reverse the verdict. Eligibility counts for
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little if grades of eligibility may be established w thout
restriction. Sublists nmay then be nade up of one political
party or another.” (Barthelmess v. Cukor (1921) 231 N.Y. 435,
445 [132 N.E. 140, 143].) W agree with these views.

The Board and the Departnment seek to distinguish Kidd,
supra, 62 Cal.App.4th 386, pointing out conpetitive
exam nati ons took place in that case, but the appointing
authority perverted the results by invidious discrinnation on
t he basis of sex and race. This does not underm ne the
general truth of the passages just quoted, that is, the word
“conpetitive” inmports notions of relative worth. The portion
of Kidd defining conpetition _expressed a general idea and is,
i ndeed, applicable to this case. Simlarly, the Board and the
Depart nent point out Al massy, supra, 34 Cal.2d 387, focused on
t he openness of the exam nation, eschewing a rule which would
allow the hirer to choose the candi dates for the exam nation
at will, and al so upheld the use of subjective criteria within
the exam nation. (ld. at p. 398; see Benz v. Wl ker (1966)
154 Conn. 74, 86-87 [221 A 2d 841, 846] (conc. opn. of Muirphy,
J.) [praising Almassy, “which holds . . . the fact that sone
of the standards are subjective rather than objective does not
prevent the oral exam nation from being classified as
conpetitive”].) But this does not obviate the need for
conpetition anong exam nees. (Accord McGowan v. Burstein
(1988) 71 N.Y.2d 729, 732 [525 N.E.2d 710, 711, 530 N. Y.S.2d
64, 65] (McGowan) [“overly broad zones could negate the

conpetitiveness of the test, allow too nmuch room for the
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subj ective judgnments of appointing authorities and invite
personal and political influence into the selection process.
Any practice with such potential nust be approached with
skepticisni].)

The Attorney General, on behalf of the Board, concedes
CEA appoi ntnments nust reflect “nmerit-based” decisions. But,
in atelling passage, he likens the exam nation process to
athletics: “In certain athletic conpetitions, such as diving,
figure skating, and gymastics, the perfornmance of conpetitors
is judged on the basis of objective criteria but w thout
conpari son of the performance of each conpetitor relative to
each other. Notw thstanding that conpetitors are judged
i ndependently and not relative to each other, each athlete is
certainly ‘conpeting against the others, and the ‘nerit’ of
each conpetitor’s performance is ascertained. [f] G anted,

the conpetitors are assigned scores, which results in
ranki ngs. But the purpose of scores and rankings in such
events is to determ ne the winner of the conpetition. 1In the
civil service, however, the objective of the exam nation
process is not to determne the “winner’ or to determ ne who
is the best conpetitor relative to the others.”
Respectfully, we disagree. As the Engineers put it,
“Conpetition does not allow the person who qualifies to run in
the finals of a track nmeet to get the gold nedal if he cones
intenth.” Civil servants view CEA positions as desireable
and strive to win them The civil service system begins with

the idea that conpetition provides the public the best
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servants in each position, and precludes spoils. (See Kidd,
supra, 62 Cal.App.4th at p. 402 [eschew ng rankings “renders
t he exam nati on nonconpetitive, emasculating the nerit
principle”].)

Ranki ng does not nean the highest scoring candi date
receives the job; sonetines the appointing authority may
choose anong the top three candi dates or top rank or top three
ranks. (See 88 19056-19057.4; MGowan, supra, 71 N.Y.2d at p.
734 [525 N.E.2d at p. 712, 530 N.Y.S.2d at p. 66]

[ “perm ssible for the appointing authority to be given roomto
consi der the unnmeasurable traits necessary for fulfillment of
the duties”]; King, supra, p. 3, fn. 6 & p. 65 [rule of three
protects appointing power’s power to choose; rule of three
ranks enabl es choices from broader pool]; Civil-Service

Commi ssion, 13 Ops. U S. Atty. Gen. 516, 524-525 (1871).)
Those in the top ranges prove thensel ves better, as neasured
by the criteria applicable to that exam nation, than those
nearer the bottom (See Kidd, supra, 62 Cal.App.4th at p. 404
[“The Legislature did not intend for the Board to conprom se
the nmerit system (which the rule of three ranks is designed to
saf eqguard)”].)

We reject an inplication that ranking precludes the use
of subjective criteria. “It would be perverse to sanctify
rank ordering of exam scores in a quest to maxi m ze
conpetitiveness if, as a result, other considerations rel evant
to nerit and fitness are discounted or swept aside[.]”

(McGowan, supra, 71 N.Y.2d at p. 734 [525 N.E. 2d at p. 712,
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530 N.Y.S.2d at p. 66].) W recognize evaluation of CEA
candi dates, nore so than with other candi dates, depends on
subj ective criteria, including the judgnment of the appointing
authority as to the applicant’s allegiance to the

adm ni strative m ssion at hand. (See Miusolf, supra, at p. 88;
Hackett, supra, at p. 114 [“the requirenment of a witten
exam nation in all cases is dropped and greater enphasis

pl aced on the applicant’s comnmtnment to and support for the
ains —as defined, presumably, by the incunbent el ected

adm ni stration —of the programhe is to adm nister”],
original enphasis.) The creators of the CEA system hoped in
part to bypass entrenched bureaucrats in order to find
managers commtted to a given adm nistration’s goals, which
necessarily requires (as with businesses) “consideration of
many i ntangi ble attributes such as personality, initiative,
ability to function as part of the managenent team and to
noti vate subordi nates, and the ability to conceptualize and
ef f ectuat e managenent style and goals.” (Pugh v. See’s

Candi es, Inc. (1988) 203 Cal.App.3d 743, 769; see Cotran v.
Rollins Hudig Hall Internat., Inc. (1998) 17 Cal.4th 93, 100-
101.) Inclusion of subjective factors does not preclude
ranki ng of candi dates, nor invite spoils where, as here, the
exam ners enploy the sane criteria to all, and publicize the
use of subjective factors. (See Cal. Code Regs., tit. 2, 8
548. 41 [Board nust publicize standards used]; Al massy, supra,
34 Cal.2d at pp. 398-399 [“The various aspects of the

personality factors, as previously determ ned by the
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conm ssion to be ‘necessary and inportant’ to the position to
be filled, were item zed for consideration by the exam ner as
t he neasuring rod and gui depost in his evaluation process as
to the personal fitness of the candidate, so that it cannot be
said that there was no effective common criterion of base
topi cs underlying the conparative ratings”].)

However, an exam nation nmeasuring only purely subjective
criteria would not be conpetitive. The dictionary defines
“Conpetitive Civil Service Exam nation” in part as
“Exam nation which confornms to nmeasures or standards which are
sufficiently objective to be capable of being chall enged and
revi ewed by other exam ners of equal ability and experience.”
(Black’s Law Dict. (6th ed. 1990) p. 284, col. b.) This is a
near-verbati m quotation froma sem nal New York case, Fink v.
Finegan (1936) 270 N.Y. 356 [1 N. E. 2d 462] foll owed by
Al massy, supra, 34 Cal.2d at pages 398-403. (See also Civi
Service Comm v. Frazzini (1955) 132 Colo. 21, 29-37 [287 P.2d
433, 437-441] [relying, inter alia, on Fink and Al massy];

Stoor v. City of Seattle (1954) 44 Wh. 2d 405 [267 P.2d 902]
[al so relying on Fink and Al massy].) Absent sonme objective
standards, there would be no way to conpare relative nerits of
candi dat es.

A leading treatise points out “Unless the |aw requires
[otherwise], it is usually required that the exam nations be
conpetitive examnations, if practicable, because sel ection of
t he nost conpetent through conpetitive exam nation is the

heart and purpose of civil service laws. [f] A conpetitive
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exam nati on has been defined as one which enpl oys a standard
or neasure sufficiently objective so as to be capable of being
chal | enged and revi ewed by ot her exam ners of equal ability
and experience. [9Y] Nonconpetitive exam nations are the
exception and not the rule and are permtted only where it is
not practicable to make the appointnment by conpetitive

exam nation. A [statutory] provision for a nonconpetitive
exam nation was held to be void where the [ New York]
constitution required a conpetitive exam nation. Conpetitive
exam nati ons nmay, on occasion, have some nonconpetitive

provi sions or qualifications.” (MQillin, The Law of
Muni ci pal Corporations (3d ed. 2001) Elections, Oficers and
Enpl oyees, 8§ 12.78.05, pp. 420-422, fns. omtted.) Although
t he Board and the Department explicitly argue a conpetitive
exam nati on does not require rankings, at bottomthey
inpliedly contend a ranked exam nati on (regardl ess of the

| abel of “conpetitive”) is inpracticable for a CEA position.
Sone authorities allow exenptions where conpetition would be
i npracticable. (Field, Civil Service Law (1939) Exam nati on,
p. 85 [“whether or not an exami nation is practicable is a
guestion of law’'] (hereafter Field).) But those authorities
are based on the applicable laws. (See, e.g., N Y. Const.,
art. 5, 8 6 [“nmerit and fitness . . . to be ascertained, as
far as practicable, by exam nations which, as far as
practicable, shall be conpetitive”]; Fink v. Finegan, supra,
270 N.Y. at pp. 360-361 [1 N.E.2d at p. 464].) The California

Constitution allows sone exenptions, as explai ned above
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(deputies, elected officers and so forth), and others should
not be inmplied. (See Schwei singer v. Jones (1998) 68

Cal . App. 4th 1320, 1326 [termlimtation contained in
California Constitution had a specified exception, therefore
“ot her exceptions are precluded by the doctrine, expressio
uni us est exclusio alterius”]; see also Sullivan v. Finegan
(1937) 163 M sc. 755 [296 N.Y.S. 540 [New York Constitution
al | owed veteran exenption, statute providing for another
exenption invalid], affd. 275 N. Y. 479 [11 N E.2d 307].)

Mor eover, the statutes governing selection for CEA positions
permt relaxation of sone features of ordinary civil service
exam nations, but retain the requirement of a conpetitive
exam nation. (88 19889.2 [“regular civil service” selection
rules do not apply “unless the application is provided by

St ate Personnel Board rule”], 19889.3 [“Eligibility .

shall be established as a result of conpetitive

exam nation”].) OQur statutes do not provide an

i npracticability exenption from conpetitive exam nations.

A particular ground for finding a conpetitive (that is,
ranked) exam nation “inpracticable” is when the position
involved is “confidential.” That appears to be part of the
claimherein, that the nature of a CEA (a policy-making
official) is such that rankings are inmpracticable. Many civil
service systens all ow exenptions for confidential enployees.
(See Field, supra, Classification, pp. 71-74.) “Whether a
confidential enployee is exenpt or not depends upon the

statute or charter; the fact that the position is one
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i nvol ving duties and rel ationships of a confidential nature
does not in and of itself render the position exenpt fromthe
normal provisions applicable to the conpetitive classified
service.” (ld. at p. 71, fn. omtted.) As stated above, the
California Constitution does not exenpt CEAs. Nor do the CEA
statutes. Nor could they, given the Constitution.

At oral argunment it was suggested that “conpetition” can
mean different things in different contexts and the judiciary
shoul d defer to the Board s reasoned decision to create an
exam nati on open to a broad range of candi dates, eval uated
with procedural fairness and including the appeal rights
provi ded by the CEA system but one not including rankings.
This facially deferential approach would in fact amount to an
abdi cati on of our responsibility to enforce the People s wll
as expressed in the 1934 initiative and in the inplenenting
statutes. Although the unbroken line of authorities described
above (including decisions of this court in Kidd, supra, 62
Cal . App. 4th 386 and Al exander, supra, 80 Cal.App.4th 526 and
of the California Supreme Court in Al massy, supra, 34 Cal.2d
387 anong ot her decisions) should ordinarily suffice, given
the earnest assertion that the CEA statute uses the term
“conpetitive” in a way which allows unranked exam nations, we
poi nt out the history of the civil service reform novenent
precludes any interpretation of “conpetitive exam nation”
whi ch eschews an assessnent of the relative nmerits of

candi dat es.

33



In 1853, so-called “pass” exam nations were instituted as
a condition of appointnment to sonme federal positions. W
woul d call them “pass-fail” exam nations, designed to
di scrim nate between qualified and unqualified applicants, but
not to discrimnate anmong the qualified applicants. (Van
Ri per, supra, p. 52; White, The Republican Era: 1869-1901; A
Study in Adm nistrative Hi story (1958) p. 284 (Wite);
Shafritz, Public Personnel Managenment: The Heritage of Civil
Service Reform (1975) p. 16 (Shafritz).) *“Such exanm nations
took the form of ‘pass’ exam nations; there was no real
conpetition, and they served at best the single purpose of
keeping the utterly inconmpetent out.” (Kingsley, Public
Personnel Adm nistration (3d ed. 1950) p. 22.) The
“conpetitive exam nation” was designed to do nore, to
institute “a sinple node of ascertaining the relative
t heoretical qualifications of applicants for office . . . .7
(Clarke, Civil Service Law (2d ed. 1891) p. 26; see Van Ri per,
supra, pp. 98-99, 104.)

For our purposes it is enough to observe that the use of
the expression “conpetitive exam nation” historically excluded
the notion of a “pass-exam nation.” Essentially, the Board
here wants to enpl oy a pass-exam nation

The requirenment of a “conpetitive exam nation” for a CEA
appl i cant was present when the CEA system was adopted in 1963.
(See Stats. 1963, ch. 1816, 8 1, p. 3742.) It is still
present today. (8 19889.3.) Nothing in the CEA statutes

suggests that “conpetitive exam nation” under the CEA system
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means sonmething different than the term “conpetitive
exam nation” used el sewhere in the civil service statutes.
(See 8§ 18930; and see Stats. 1937, ch. 753, 8§ 83, p. 2095.)

A venerable rule of statutory construction infornms that
when a term of art has been judicially construed, a subsequent
| egi slative enactnent using that termis presuned to enpl oy
that judicial construction, absent sone indication in the
statute to the contrary, particularly where the statutes touch
on the same area of the law. (See Foley v. Interactive Data
Corp. (1988) 47 Cal.3d 654, 675; Union O | Associates v.
Johnson (1935) 2 Cal.2d 727, 734-735; Zellerino v. Brown
(1991) 235 Cal . App.3d 1097, 1107.) “Where [statutes] make use
of words and phrases of a well-known and definite sense in the
law, they are to be received and expounded in the sane sense
in the statute.” (Harris v. Reynolds (1859) 13 Cal. 514,

518.)

Section 19889.3 itself seens to recognize the difference
bet ween a determ nation of mnimal fitness and a conpetitive
exam nation. It provides for a “conpetitive exam nation of
persons . . . who neet such m ninmum qualifications as the
St ate Personnel Board may determ ne are requisite to the
performance of high adm nistrative and policy influencing
functions.” Thus, the Board has the power to define the
“m ni mum qualifications” necessary to be considered for a CEA
position. Qut of those persons, a conpetitive exam nation
must then be held. As stated, the term “conpetitive

exam nati on” excludes the idea of a
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pass-exam nation. Therefore, a statute calling for
conpetitive exam nations does not authorize the regul ation
all owi ng the use of nonconpetitive exam nations. The
regulation is invalid under the statute.

There is a further point to consider. At oral argunent
t he suggestion was nmade that the appeal right precludes
awarding a CEA job to an applicant on the basis of patronage
and therefore rankings are not necessary. Apart fromthe
di scussi on above regarding the neaning of the statutory term

“conpetitive exam nation,” which shows rankings are, indeed,
necessary, we point out that absent rankings an appeal would
be futile.

An exanmpl e posed at oral argunent is worth discussing in
this connection. Suppose a CEA position was vacant and a non-
ranked exam nation was given. OQut of 100 applicants, 50
passed the exam nation. One applicant was given the job, and
one or nore applicants appeal ed, claimng the appointee was a
political contributor, but otherwi se |less qualified for the
j ob than noncontributors. W accept the view that the
chal | engers coul d appeal the appointment to the Board,
claimng it was made in violation of the regul ati ons because
political contributions could not forma legitimte
“qualification” for use in the CEA exam nation. (See Cal.
Code Regs., tit. 2, 8 548.40.) But how could they prove it?
Because the appointing power has no need to conpare the

relative nerits of the candi dates, how could the challengers

begin to show the basis for their claim apart from show ng
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that the successful applicant indeed had nade a political
contribution to the party in power? That fact al one would not
di squalify the applicant nor in npst cases even raise an
i nference of inmpropriety. The challengers would have no
practical way to neet their burden to show the appoi nt ment of
a mnimally qualified, but |less-qualified person was based on
i nproper political considerations. Spoils could reenerge.

Now, suppose the exam nation had been “conpetitive” in
t he sense we have used the term and the results were
expressed in several ranks. Assumng no Rule of Three or Rule
of Three Ranks applied to CEAs, the appointing authority could
still choose any of the 50 passing candi dates. The appointing
authority m ght choose No. 48 out of 50. But if it did so,
there would be a tangible record. Such evidence, coupled with
evi dence of political contributation by No. 48, would raise an
i nference of inpropriety. Then the appointing authority could
explain the basis of its decision. There mght be a
legitinmate basis for the appointnment, but the point is with
ranki ngs, the issue can be litigated. The appeal would be
operative in the sense that there would be a fair chance of
uneart hi ng m sconduct, if m sconduct occurred. Where scoring
takes place, a dissatisfied applicant can at | east nmake out a
statistically sound basis for an appeal. (See In re Crow ey
(App. Div. 1984) 193 N.J.Super. 197, 201 [473 A.2d 90, 92]
[ “Since appellant had tw ce been bypassed by individuals with
| ess experience and a | ower nunerical rank and inasnuch as his

di strict supervisor had infornmed himthat his work was
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sati sfactory and that there was not hi ng derogatory agai nst
hi m appellant alleged that he had been bypassed because he
was a union shop steward and forner chapter secretary”; id. at
p. 214 [473 A.2d at p. 100] [Rule of Three all ows bypassing
hi ghest candi date, but nmatter remanded for hearing to

adj udi cate the claimof anti-union bias].) OQur point is not
to foment litigation by state workers who fail to obtain a
pl um job, but to point out that if something untoward does
occur, a remedy exists to correct the problem Absent

ranki ngs, as expl ai ned above, resort to an appeal would be
futile in nearly all cases, sinply because there would be no
obj ective record (that is, ranking) of how the candi dates
conpared to each other on different factors.

We add that nost public enploynment testing and sel ection
in California is conducted by efficient, dedicated public
officers. However, m sconduct is not an abstract threat, nor
sonething relegated to the pages of history. (See, e.g.,
Shafritz, supra, pp. 1-3.) 1In the recent past in California
t here have been instances of m sconduct in conpetitive
exam nations, and in some cases proof of such unlawful conduct
woul d have been nade inpossible or at |east far nore
difficult, absent the evidence and presunptions provi ded by
t he rankings of “conpetitive” exam nations. (See, e.g.,
Ravenswood Teachers Assn. v. Ravenswood City Sch. Dist. (1986)
10 Pub. Enp. Rptr. Cal 17059 [test scores skewed to disqualify
a union candidate]; State Enp. Trades Council v. State of

California (1983) 6 Pub. Enp. Rptr. Cal. 13089 [pattern of
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anti-union conduct |leading to a poor rating, giving rise to
inference of inpropriety]. See also Kidd, supra, 62
Cal . App. 4th 386 [racial and gender discrimnation proven based
on evidence of alterations to test scores].)

Thus, we return to the origin of the “conpetitive”
exam nation: Its purpose was (and is) to provide accurate
information to the hiring authority about the relative nmerits
of the candi dates, but not unfairly (or unconstitutionally)
circunscri be the appointing power’s ability to nake the actual
sel ection. Contrary to the view expressed at oral argunent,
ranki ngs are a necessary conponent of a “conpetitive”
exam nation, for absent ratings the exam nati on becones a
“pass-exam nation” which only minimally prevents spoils to the
extent it weeds out the patently unfit. That is not the
system adopted in California, where, by legislation
i nplementing the initiative, a “conpetitive” exam nation is
requi red. Absent such an exam nation, spoils is nmade nore
likely. This would frustrate the purpose of the initiative,
to “elimnat[e] as far as possible the ‘spoils system ”, as
set forth in the ball ot panphlet quoted earlier. (See PLF,
supra, 29 Cal.3d at p. 183, fn. 6, italics added.) W cannot
put it better than Teddy Roosevelt: “[N]on-conpetitive
exam nations serve only as a cloak to hide the nakedness of
the spoils system Pass-exam nations or non-conpetitive
exam nati ons are absolutely usel ess as checks upon patronage

appoi ntnments.”” (White, supra, p. 316, fn. omtted.)
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Finally, and tellingly, nobody has cited to this court
any authority equating a “conpetitive exam nation” with a
pass-fail exam nation which elimnates rankings and nerely
weeds out the patently unfit. Such result would turn the
cl ock back on civil service reformto 1853 and all ow spoils.
We reject such result.

B. Transfers.

In a concise argunent the Engi neers urge: “Appointnments
to CEA positions through ‘transfer’ are clearly
unconstitutional. Article VII, Section 1(b) nmakes
‘conpetitive exam nation’ mandatory. In addition, these
regul ati ons are violative of Governnment Code Section 19889. 3,
which simlarly requires appointnent through conpetitive
exam nation.”

One Board regul ation provides: “Wth the approval of the
executive officer” an appointing authority may transfer an
enpl oyee from one CEA position “to another at substantially
the same or |lower |level of salary.” (Cal. Code Regs., tit. 2,
8§ 548.95.) Another provides: “Wth the approval of the
executive officer, and the concurrence of the affected
enpl oyee, an appointing power nay transfer an enployee who has
per manent status in a position in the general civil service in
the class fromwhich transfer will occur to a position in the
career executive assignnment category which is at substantially
the sanme | evel of salary as the general civil service class.
Such transfer may, with the witten approval of all parties,

be made between appointing powers.” (1d., 8 548.96.)
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The Departnment maintains “the Board is constitutionally
enpowered to determne that ‘from and ‘to’ classifications
involved in a transfer are so simlar that an exam nation for,
and performance in, the former denonstrates the appointee[‘]s
qualifications and fitness for the latter.” 1In short, “two
exam nati ons are unnecessary to determne nerit, efficiency
and fitness when classifications are conparable.”

“Transfer” means: “The appointnment of an enployee to a
position in a different class that has substantially the sanme
| evel of duties, responsibility, and salary, as determ ned by
board rul e, under the sanme or another appointing authority.”
(8 18525.3, subd. (b).) “A transfer, as defined in Section
18525. 3, may be acconplished wi thout exam nation. The board
may require an enpl oyee to denonstrate in an exam nation that
he or she possesses any additional or different requirenents
that are included in the m ninmum qualifications of the class
to which the enployee is transferring.” (8 19050.4.)

I n Noce v. Departnment of Finance (1941) 45 Cal.App.2d 5
(Noce), we held (at page 10) an appointing authority coul d
transfer an enpl oyee fromone civil service classification to
anot her —where the duties and salary of the positions were
substantially simlar. The Board had two classifications for
pressnmen, one for use of older cylinder presses and one for
use of newer offset presses. A statute provided persons who
operated replaced nmachinery would receive “the position of
operating” the new machines, if able, or receive training to

operate them if not. (ld. at pp. 8-9.) W declined to
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interpret the statute as automatically changing the
classification of the enployee to a position “which requires
different training, qualifications and duties w thout

exam nation. That would be in direct conflict with the clear
| anguage and the very spirit” of the civil service provisions
of the constitution. (l1d. at p. 10.)

We reject the claima new exam nation nust occur before
transferring a person fromone CEA position “to another at
substantially the same or |lower |evel of salary.” (Cal. Code
Regs., tit. 2, 8 548.95.) This does not invite spoils, but
the efficient transfer of able CEAs. |If a transfer occurs for
political reasons, the Board can undo it: The Engi neers have
not shown a facial flaw in such transfers.

A nmore difficult issue arises with the regul ation
allowing a person to becone a CEA without ever taking an
exam nation for any CEA position. Only a permanent civil
servant may beconme a CEA and, presunably, such person took a
conpetitive examnation to reach his or her current civil
service position. The regulation allows conversion of a
vacant position into a CEA position, and the subsequent
transfer of a civil servant into such CEA position, wthout
exam nation. Before converting a position, the Departnment,
subject to review by the Board, nmust determne it qualifies as
a position “of a high adm nistrative and policy influencing
character[.]” (8 19889.)

In our view the very act of converting the position into

a CEA position alters its character and naekes it unlike non-
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CEA positions. Although, painted with a broad brush, the
position (pre- and post-conversion) my involve the sane
general duties (e.g., managing a particular program, the
position assunes a distinct character when it becones a CEA
position.

A menorandum from the Board details the reason for the
adoption of the regulation allowing non-CEAs to transfer into
a CEA position. In the course of describing a variety of
nodi fications to the CEA system the nmenorandum expl ai ns:
“lIncunbents of ‘parallel’ civil service classes will have the
opportunity to transfer to the *parallel’ Career Executive
Assignment |evel. This transfer nmay becone desirable due to
t he proposed changes described in this package as well as
possi bl e future changes such as additional fringe benefits.
The staff believe that incumbents of general civil service
cl asses which are parallel to C.E. A levels should al so be
given the opportunity to benefit fromthese program
i nprovenents since they are assum ng executive-|evel
responsibilities. . . . A new State Personnel Board Rule
548.96 . . . is proposed for this purpose. The Rule provides
for transfer simlar to the transfer procedure used in general
civil service.” (Cal. State Pers. Bd., Proposed CEA Program
(Nov. 19, 1973) p. 47; see id. at p. 68.) But if persons
assume new “executive-level responsibilities,” such persons
assunme dissimlar positions and transfers w thout exam nation

woul d transgress the nerit principle.
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But, as in Noce, supra, 45 Cal.App.2d 5, we reach this
conclusion without finding constitutional infirmty in the
regul ati ons. Section 19889.3, part of the CEA statutes,
provides: “Eligibility for appointment to positions in the
career executive assignnment category shall be established as a
result of conpetitive examnation . . . .” W read this
statute to require a conpetitive examnation (that is, a
ranked exam nation) before transferring a non-CEA enpl oyee
into a CEA position. A contrary reading would erode the
constitutional merit principle. W reject this result. (See
Ex parte Lorenzen (1900) 128 Cal. 439-440, quoting Justice
Field s decision in US. v. Kirby (1868) 74 U S. [7 VWall.]

482, 486-487 [19 L.Ed. 278, 280].) W eschew an

interpretation creating a constitutional doubt, if possible.
(Palerno v. Stockton Theatres, Inc. (1948) 32 Cal.2d 53, 60;
Walton v. City of Red Bluff (1991) 2 Cal.App.4th 117, 132.)

We agree with the Departnent that many enpl oyee
classifications overlap with other classifications, that “it
is not practical to require exam nations before each and every
appoi ntnment to reaffirm enployee fitness,” and different good
reasons exist for different types of enployee transfers, even
bet ween positions with simlar duties and salaries. But the
Engi neers do not chall enge the many types of ordinary enpl oyee
transfers described in the Departnment’s brief, they chall enge
t he purported power to transfer a non-CEA enpl oyee into a CEA

position, w thout any conpetitive CEA exam nati on.
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The general transfer authority provided by section
19050. 4 does not authorize a regul ation dispensing with
conpetitive exam nations for non- CEA enpl oyees noving into CEA
positions because of the distinct character of the latter.
(Cf. 8§ 18525.3, subd. (b).) Instead, as stated, we construe
the nore specific statute, section 19889.3, to require
conpetitive exam nations. Accordingly, the regulation (Cal.
Code Regs., tit. 2, 8§ 548.96), as construed by the Departnent
to elimnate the need for exam nations before transferring a
non- CEA into a CEA position, exceeds statutory authority.

(See Caldo Ol Co. v. State Water Resources Control Bd. (1996)
44 Cal . App.4th 1821, 1827.)

The Departnment suggests this conclusion creates an
adm ni strative burden. W cannot agree the burden caused by
gi ving exam nations prior to transfers justifies trenching on
the bulwark of the nmerit principle, viz., the conpetitive
exam nation. The CEA exam nation “nmay be assenbl ed or
unassenbl ed, witten or oral, or in the formof a
denonstration of skill, or any conbi nation of these; and an
i nvestigation of character, personality, education and
experience and any tests of intelligence, capacity, technical
know edge, manual skills, or physical fitness which the
appoi nti ng power subject to the approval of the executive
of ficer deens are appropriate, may be enpl oyed. [1]

Exam nations may range from (1) a review of applications from
which a selection is nade, to (2) the use of supplenmenta

appl i cati ons, appraisal of performance and executive
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potential, managenent exercises and/or structured interviews.”
(Cal. Code Regs., tit. 2, 8§ 548.40.) This definition allows
great flexibility and informality in the conduct of

exam nations, e.g., reviewing resunes. This is often referred
to as a “nonassenbled” (or, in this regulation, “unassenbled”)
exam nation. Such exam nations have been used for over a
hundred years. (See Van Riper, supra, p. 140.) There is no
support in the record for the contention that requiring a
conpetitive examnation prior to transfers into CEA positions

will prove adm nistratively onerous.
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VlI. Concl usion.

The judgnent in this case concluded the CEA system as a
whol e did not violate the California Constitution, a
conclusion with which we agree. The CEA system —in | arge —
does not contravene the “nerit principle,” nor reinstate a
spoils system nor result in illegal tenporary or illegal
per manent appoi ntnents and does not transgress the general
systemrequirenents of the California Constitution. However,
a non- CEA enpl oyee may not transfer into a CEA position
wi t hout a conpetitive exam nation; accordingly, a contrary
regul ation (Cal. Code Regs., tit. 2, 8 548.96) violates the
i npl ementing statutes. Further, a conpetitive exan nation, as
expl ai ned above, requires consideration of the relative nmerits
of the conpetitors and a regulation stating otherw se (Cal.
Code Regs., tit. 2, 8 548.40) also violates the inplenenting
statutes. (See also Al exander, supra, 80 Cal.App.4th at pp.
543-544.) These latter two points are not reflected by the
judgment. This opinion declares the rights of the parties and
we need not remand. (Haley v. L. A County Flood Control
Di st. (1959) 172 Cal.App.2d 285, 294.)

DI SPCSI TI ON

The judgnent, as nodified by this opinion, is affirmed.
Each party is to bear its own costs.

MORRI SON, J.
| concur:

HULL, J.
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| disagree with nuch of ny coll eagues’ analysis. [In ny
view, the majority opinion constitutes unwarranted judici al
second- guessi ng of decisions of the |egislative and executive
branches of governnent--second-guessi ng not conpelled by the
Constitution--and | acks an appreciation of the role of career
executives in state governnment and the need for latitude in
the selection of persons for career executive assignnents.

For reasons that follow, | conclude the trial court got it
right in rejecting all of plaintiffs’ challenges to career
executive assignnments. Hence, | would affirmthe judgnment in
its entirety.

I

The positions at issue may be defined by reference to the
foll owing statutory provisions:

“‘ Career executive' nmeans an enpl oyee appointed from an
enpl oynment |ist established for the express purpose of
providing a |list of persons with permanent status in the civil
service who are avail able for career executive assignnents, in
whi ch sel ection, classification, salary, tenure, and other
conditions of enploynent nmay be varied fromthose prevailing

for other enployees in the state civil service.” (Gov.
Code, § 18546.)

“‘ Career executive assignnent’ nmeans an appointnent to
a high admnistrative and policy influencing position within
the state civil service in which the incunbent’s prinmary
responsibility is the managi ng of a major function or the

renderi ng of managenment advice to top-level admnistrative



authority. Such a position can be established only in the top
manageri al levels of state service and is typified by broad
responsibility for policy inplenmentation and extensive
participation in policy evolvenent. Assignnment by appoi nt ment
to such a position does not confer any rights or status in the
position other than provided [in section 19889 et seq.].”

(Gov. Code, § 18547.)

Career executive assignnents (CEAs), and the enpl oyees who
hol d these positions, are treated differently from other state
positions and enpl oyees in the manner of their selection and in
the continuation of their appointnments. Plaintiffs’ chall enges
to the CEA enploynent schene fall into the broad categories of
(1) attacks on the nature of the position and (2) attacks on
the manner in which vacancies are fill ed.

Il

Plaintiffs begin by claimng that different treatnent of
CEA positions creates a “special systeni for CEAs, and thus
viol ates the constitutional requirenment of a “general systeni
of civil service. (Cal. Const., art. VII, 8 1, subd. (b).)

Plaintiffs seemto believe that all enpl oyees nust be
treated identically, regardless of inherent differences in their
positions. The sinple answer is that the constitutional
requi renent that a |aw be general does not preclude the
Legi sl ature from maki ng reasonabl e classifications. (Lelande v.
Lowery (1945) 26 Cal.2d 224, 232.) The Legislature has broad
di scretion to determ ne when classifications for differing

treatment bear a rational relationship to a |lawful state



pur pose. (Estate of Horman (1971) 5 Cal.3d 62, 75.) Alawis
general when it applies equally to all persons within a
| egislative classification. (Lelande v. Lowery, supra, 26
Cal.2d at p. 232.) Nothing in the requirement of a “general
systeni of civil service |aws precludes the Legislature from
maki ng reasonabl e classifications for differing treatnment within
the system so long as the laws apply uniformy within
cl assifications.

[

Among ot her things, plaintiffs assert that CEA appointnents
are unconstitutional because CEAs are not “pernmanent” as
required by the California Constitution, which provides that
per manent appoi nt nent and pronoti on must be under a general
civil service system and limts tenporary appointnments to no
nore than 9 nonths in a 12-nonth period. (Cal. Const., art.

vil, 88 1, 5.)

Because CEAs are not limted to 9-nonth periods, they are
not “tenporary” appointnents within the neaning of article VII,
section 5 of the Constitution. Nevertheless, plaintiffs’
argument falters on the assunption that “permanency” nust nean
the same thing for every position or class of positions. In
fact, the Constitution does not define “permanent,” nor does it
identify the attributes that are essential to a pernmanent
position.

“Permanent” is a word of sonewhat flexible neaning. (In re
El eanor A. (1978) 84 Cal.App.3d 184, 189.) \While “permanent” is

t he antonym of “tenporary,” it is not the equival ent of



per petual or unending or |ifelong or unchangeabl e or existing
forever. (lbid.)

It is true that an enployee in a CEA position |acks the
full range of protections accorded civil servants.l However
the enmpl oyee is not wholly wi thout attributes of pernmanency.
CEA appointnment follows a conpetitive exam nation; is for an
i ndefinite period; and cannot be term nated based upon age,
vi sion inpairnment, sex, race, religious creed, color, national
origin, ancestry, marital status, physical or nental disability,
opposition to unlawful enploynent practices, participation in an
i nvestigation, proceeding or hearing on a charge of
di scrim nation, or on a change in appointnent based
upon political or religious opinion or affiliation. (See
Canmpbell v. State Personnel Bd. (1997) 57 Cal.App.4th 281, 292.)

Accordingly, in ny view, CEA positions bear sufficient
attributes of “permanency” as to be within |egislative
di scretion in the inplenmentation of a constitutional provision
calling for undefined “permnent appoi ntnment and pronotion.”
(See Cronin v. Civil Service Com (1925) 71 Cal.App. 633, 643-
646.) In light of the Legislature’ s wide discretion to classify

and treat differently those positions that are subject to

1 The enployee is a permanent civil servant with the full
range of civil service protections against termnation from
enpl oynent at the | evel of the non-CEA position held
previously; it is only term nation of the CEA position, and
resultant return to non-CEA status, that is not subject to the
full range of usual civil service protections.



di stinction on a natural, intrinsic, or constitutional basis
(Lel ande v. Lowery, supra, 26 Cal.2d at p. 232), | conclude the
Legi slature acted within its discretion in establishing
different attributes of permanency for this particular class of
position.
|V

Plaintiffs also claimthat, at the time of the trial court’s
ruling, the nethod of selecting CEAs was unconstitutional
because an appointi ng power was not required to nunerically rank
t hose who undertake the exam nation. | disagree.

I n establishing the category of CEAs, the Legislature
del egated to the State Personnel Board (Board) the
responsibility of establishing by rule a systemof nerit
personnel adm nistration specifically suited to the selection
and placement of executive personnel. (Gov. Code, 8§ 19889.) 1In
doi ng so, the Legislature indicated an intent that persons
appointed to CEA positions be “well-qualified and carefully
selected.” (Gov. Code, § 19889.)

Whi l e CEA positions are subject to a nerit system the
Legi sl ature provided that the usual rules governing the
sel ection, classification, and tenure of civil service enpl oyees
shall not apply unless the Board provides otherw se by rule.
(Gov. Code, 8§ 19889.2.) The Legislature also provided that
“[e]ligibility . . . to positions in the career executive
assi gnment category shall be established as a result of
conpetitive exam nation of persons with permanent status in the

civil service who neet such m nimum qualifications as the State



Personnel Board nay determ ne are requisite to the performance
of high adm nistrative and policy influencing functions.” (Gov.
Code, § 19889.3.)

In inplementing these provisions, the Board pronul gated the
following rule, which was in effect at the tinme the dispute in
this case arose

“Exam nations for appointnment to Career Executive Assignnent
positions shall be conpetitive and of such character as fairly
to test and determne the qualifications, fitness and ability of
conpetitors actually to performthe duties of the position to be
filled. Exam nations may be assenbl ed or unassenbled, witten
or oral, or in the formof a denonstration of skill, or any
conbi nati on of these; and an investigation of character,
personal ity, education and experience and any tests of
intelligence, capacity, technical know edge, nmanual skills,
or physical fitness which the appointing power subject to the
approval of the executive officer deens are appropriate, nmay be
enpl oyed.

“It is the purpose of this selection systemto provide
exam nation options that are particularly suited to fill
efficiently each vacant position. Exam nation results need not
be expressed in specific ratings of individuals. The person
appointed as a result of a conpetitive exam nation nust be well
qualified and carefully selected. The appointing power is
required to pronul gate the qualifications that will be used as
standards in conducting the exam nation but is not required to

di stingui sh between groups or individuals as to who is qualified



or not qualified or as to relative |evel of qualification.

Exam nations may range from (1) a review of applications from
which a selection is nade, to (2) the use of suppl enmenta
appl i cations, appraisal of performance and executive potential,
managenent exercises and/or structured interviews.” (Cal. Code
Regs., tit. 2, former 8§ 548.40.)

Rel ying upon this court’s decision in Kidd v. State of
California (1998) 62 Cal.App.4th 386 (Kidd), and the California
Supreme Court’s earlier decision in Almassy v. L. A County
Civil Service Com (1949) 34 Cal.2d 387 (Al massy), plaintiffs
contend that conpetition requires ranking and, thus, that the
above-quoted regulation is inconsistent with the constitutional
and statutory requirenents of conpetitive exam nation. But Kidd
and Al massy are of no assistance to plaintiffs.

Ki dd was concerned with a Board regul ation establishing a
suppl enmental certification procedure based upon race and gender.
The basic hiring procedures involved in that case provided for
conpetitive exam nation with ranking according to performance,
and limted enploynent to those in the top three ranks. (Kidd,
supra, 62 Cal.App.4th at p. 393.) The suppl enent al
certification procedure operated in disregard of established
hiring procedures by adding to the list of eligible hirees,
solely on the basis of race or gender, individuals who failed to
performwell enough to be in the top three ranks. (lbid.) 1In
this respect, the supplenmental certification procedure did not
nerely establish a preference for certain persons anong equally

qualified individuals; rather, it constituted a preference for



| ower qualified persons over better qualified individuals based
upon nonnerit factors. (ld. at p. 392.)

Ki dd found no constitutional or statutory authority for
the Board to override the nerit system by reference to race
and gender: “The Board’'s supplenental certification regul ation
injects racial, ethnic and sexual qualifications into a hiring
system whose constitutional basis commnds that race, ethnicity
and sex be disregarded. Because the merit principle is
intended to reward nerit ascertained by conpetitive
exam nation, that principle is utterly inconsistent with color
bl i ndness for some and col or consciousness for others.” (Kidd,
supra, 62 Cal.App.4th at p. 402.)

Thus, the infirmty in the regulation at issue in Kidd was
the interjection of inappropriate, nonnerit factors into the
hiring process in disregard of the established procedures for
conpetitive exam nation. The established procedures involved in
t hat case included the ranking of conpetitors, and the
di scussion in Kidd subsuned the fact the Legislature already had
determ ned that, in the enploynent categories at issue, ranking
of conpetitors was the appropriate nethod for carrying out the
constitutional requirenment of conpetitive exan nation.

Because Kidd was not required to consider whether ranking
of conpetitors is essential to a conpetitive exam nation process
in all circunstances, it does not conpel the conclusion urged by
plaintiffs.

Simlarly, Al massy involved a county civil service selection

procedure that enbraced the ranking of candidates. The



plaintiff, who received a failing grade, challenged the
procedures insofar as they included an oral interview and a
confidential report fromthe candi date’ s departnent head.

Al massy concl uded that, although use of oral interviews and
confidential reports would involve subjective evaluation, the
county civil service commi ssion was within its discretion in
utilizing those procedures. (Al massy, supra, 34 Cal.2d at pp.
398-405.)

As was the situation in Kidd, the court in Al massy was not
required to determ ne whether ranking is an essential el ement of
a conpetitive exam nation in all cases.

For reasons that follow, | conclude nunerical ranking is not
an essential requirenment for the CEA sel ection process.

CEA positions are required by both constitutional and
statutory provision to be filled through conpetitive
exam nation. (Cal. Const., art. VII, 8 1, subd. (b); Gov. Code,
§ 19889.3.) However, plaintiffs have not cited, and I have not
identified, specific authority for the proposition that a
nunmeri cal ranking of conpetitors is an essential elenment of a
conpetitive examnation in all instances.

The requirenment of conpetition, standing al one, does not
conpel the conclusion urged by plaintiffs. In this respect,
| note that “conpetition” is generally defined as “[t]he act or
action of seeking to gain what another is seeking to gain at the
sane tinme and usuf[ally] under[,] or as if under[,] fair or
equi table rules and circunstances” and/or “a common struggle for

t he same object esp[ecially] anong individuals of relatively



equal standing.” (Webster’s Third New Inter. Dict. (1971) p.
464.)

Al t hough, as discussed by the parties, a sports analogy with

scoring and ranking provides one rel evant exanpl e of
conpetition, it does not denobnstrate a universal understanding
of the concept. To the contrary, society often speaks of
“conpetition” in ways that do not inply formal scoring or
ranki ng of conpetitors, particularly with respect to business,
econom cs, and enploynent situations. (See, e.g., Bancroft-
VWi tney Co. v. Gen (1966) 64 Cal.2d 327 [unfair conpetition];
A-Mark Coin Co. v. CGeneral MIls, Inc. (1983) 148 Cal . App. 3d
312, 323 [tort defense of free conpetition]; Charles C. Chapman
Buil ding Co. v. California Mart (1969) 2 Cal.App.3d 846, 855

[ sane] .)

Because the word “conpetition” does not necessarily inply
scoring and ranking, the position urged by plaintiffs has no
merit unless the public enploynment context necessitates that
scoring and ranking be read into the constitutional requirenent.
In this respect, courts nmust be m ndful of our limted judicial
role.

In establishing the state civil service, the Constitution
is terse. Article VIlI, section 1, subdivision (a) provides:
“The civil service includes every officer and enpl oyee of
the State except as otherw se provided in this Constitution.”
Subdi vi sion (b) provides: “In the civil service pernmanent
appoi nt mnent and pronotion shall be nade under a general system

based on nerit ascertained by conpetitive exam nation.”
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In sections 2 and 3, Article VII establishes the Board as a
nonparti san entity to enforce and adm nister the civil service
| aws.

These brief and straightforward provisions are not intended
to engrave on the Constitution particular aspects of a civil
service systemor to restrict the Legislature to any particul ar
node of personnel adm nistration. (See Pacific Legal Foundation
v. Brown (1981) 29 Cal.3d 168, 184, fn. 7, 194.) Rather, “the
‘sole aim of [those provisions] was to establish, as a
constitutional mandate, the principle that appointnments and
pronotions in state service be made solely on the basis of
merit.” (1d. at pp. 183-184; see also State Personnel Bd. v.
Fai r Enpl oynent & Housing Com (1985) 39 Cal.3d 422, 436.)
Havi ng established this merit principle as a matter of
constitutional |law, the provisions |eave the Legislature with a
free hand to fashion laws relating to personnel adm nistration
for the best interests of the state. (Pacific Legal Foundation
v. Brown, supra, at p. 184.)

Al t hough the Legislature has determ ned that, in nost
i nstances, the requirenent of conpetitive exam nation should
be acconplished through scoring and ranki ng of candi dates
(Gov. Code, 88 19056-19057.4), it has authorized the Board to
create a system of selection for CEA positions that need not
conformto the usual nethods of selection (Gov. Code, 8§
19889.3). The Board deternmi ned that scoring and ranking is
not required. (Cal. Code Regs., tit. 2, former 8§ 548.40.)

11



The Legi sl ature has not seen fit to interfere with the Board' s
deci si on.

Hence, the Legislature and the Board determ ned that, with
respect to the limted category of CEA positions, conpetitive
exam nations do not require scoring and ranking.

That determnation is entitled to a presunption of
constitutionality, and any doubts nust be resolved in favor of the
exerci se of authority by the Legislature and the Board. (Pacific
Legal Foundation v. Brown, supra, 29 Cal.3d at p. 180; Schabarum
v. California Legislature (1998) 60 Cal.App.4th 1205, 1217-1221;
and see Al massy, supra, 34 Cal.2d at p. 396.)

Where, as here, the chall enged provision was adopted with
the relevant constitutional prescriptions in mnd, and the
plaintiffs contend that the provision is unconstitutional on
its face, the plaintiffs bear a heavy burden in attenpting to
denonstrate such unconstitutionality. (Pacific Legal Foundation
v. Brown, supra, 29 Cal.3d at pp. 180-181.) To neet this burden,
t hey must denonstrate that the chall enged provision inevitably
poses a present total and fatal conflict with applicable
constitutional prohibitions. (Ibid.)

The Constitution requires that appointnment and pronotion
be based upon nerit ascertained by conpetitive exam nation, but
it does not purport to provide any mninumrequisites that wll
render an exam nation conpetitive. Fromny review of the
rel evant authorities, I amunable to distill a mnimmfornula
that, in all instances, is either essential or sufficient to

make an enpl oyment exam nation conpetitive.

12



One fundamental requisite of a conpetitive exam nation is
that it be open to all who nmeet the m ninmum requirenments for
candi dates, as distinguished froma nere qualifying exam nation
for previously picked candi dates. (Al massy, supra, 34 Cal.2d at
p. 398.) The candi dates shoul d be tested under conmmon criteria.
(Id. at p. 399.) The exam nations nust be conducted under
st andards whi ch make the conpetition fair to all candi dates.
(Id. at p. 404.) This requires that rel evant standards be
establi shed before testing rather than left to the whi m of
the examner. (ld. at p. 398.) And, of course, the standards
establ i shed nmust be relevant to the position sought. (l1d. at

p. 400; see Kidd, supra, 62 Cal.App.4th at p. 402.)

Wthin these general |limtations, the Legislature and the
Board, “in working out the problem of neasuring the candi dates’
suitability for the position to be filled, should not be

proscribed in adopting a nmethod of selection which [they deem
best cal cul ated to produce the desired result.” (Al massy,
supra, 34 Cal.2d at p. 404.) |In other words, as previously
noted, the constitutional inposition of the merit principle was
not intended to tie the hands of the Legislature and the Board
in fashioning a method of selection appropriate to the job or
the class of position at issue. (State Personnel Bd. v. Fair
Empl oynent & Housing Com, supra, 39 Cal.3d at p. 436; Pacific
Legal Foundation v. Brown, supra, 29 Cal.3d 194.)

The Board’s regul atory schenme for the exam nation and
appoi nt nent of persons to CEA positions requires the appointing

power to pronulgate, in advance, the qualifications that will be
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used as standards in the exam nation. (Cal. Code Regs., tit. 2,
former 8§ 548.40.) The exam nation announcenment nust identify
the position to be filled and the eval uati on standards and

met hods to be applied. (Cal. Code Regs., tit. 2, § 548.41.) It
is the Board’ s policy that exam nations be publicized as wi dely
as appears practicable, and there nust be reasonabl e assurance
that potential conpetitors are provided an opportunity to be
informed of their general nature and scope. (Ilbid.) The

exam nation process is subject to the oversight of the Board' s
executive officer. (Cal. Code Regs., tit. 2, 88 548.30-548.41.)
Fol | owi ng exam nation, the person appointed nust be well
qualified and carefully selected. (Cal. Code Regs., tit. 2,
former 8 548.40.) The nmethod or nethods by which the

exam nati on was conducted nust be nade avail able to conpetitors
upon request. (Cal. Code Regs., tit. 2, 8 548.43.)

Unsuccessful conpetitors may appeal to the Board on the grounds
of irregularity, fraud or discrimnation in the conduct of the
exam nation, and may chall enge the qualifications of the person
appoi nted on grounds he or she is not well qualified and/ or was
not carefully selected. (Cal. Code Regs., tit. 2, 8§ 548.49.)

I n assessing the sufficiency of these exam nation
procedures, courts must keep in mnd we are dealing with a
limted category of managenent positions that are of a high
adm ni strative and policy-influencing character. Courts have
| ong recogni zed that, as a matter of practical necessity,
enpl oyers nust be accorded substantial discretion with respect

to high-level enploynent positions of a sensitive managerial or
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confidential nature. (See Cotran v. Rollins Hudig Hal
Internat., Inc. (1998) 17 Cal.4th 93, 100-101; Pugh v. See’s
Candi es, Inc. (1981) 116 Cal . App. 3d 311, 330.)

“Measuring the effective performance of such an enpl oyee
i nvol ves the consideration of many intangible attributes such
as personality, initiative, ability to function as part of the
managenent team and to notivate subordi nates, and the ability to
conceptual i ze and effectuate nmanagenent style and goals.” (Pugh
v. See’s Candies, Inc. (1988) 203 Cal.App.3d 743, 769; see al so
Cotran v. Rollins Hudig Hall Internat., Inc., supra, 17 Cal.4th
at p. 101.)

This is no less true with respect to enployees in high
adm ni strative and policy influencing positions in public
enpl oyment. The exam nati on and appoi nt nent provisions for
CEA positions recognize the need for flexibility and discretion
in maki ng high |l evel managerial appointnents while requiring
procedur es--such as the advance pronul gation of criteria and
met hodol ogy, w de di ssem nation of exam nation notices, and
the right to post-appointnent review by the Board--to ensure
that the process renmai ns conpetitive.

The civil service includes a vast array of jobs and
positions. Sonme jobs lend thenselves well to objective testing,
while in other cases subjective evaluation is necessary. (See
Al massy, supra, 34 Cal.2d at pp. 398-399.) Indeed, the majority
opinion rejects the claimthat conpetitive testing cannot

i nclude subjective criteria.
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Simlarly, the selection process for sone positions |ends
itself well to nunerical rating and ranki ng of applicants. But,
as the mpjority opinion recognizes, “[r]anking does not nean the
hi ghest scoring candi date receives the job; sonetines the
appoi nting authority may choose anong the top three candi dates
or top rank or top three ranks.” (See Gov. Code, 88 19056-
19057.4.) It does not appear that the “rule of three”
candi dates or ranks has ever been rejected by the courts. (See,
e.g., Kidd, supra, 62 Cal.App.4th 404; Sharp v. Civil Service
Com (1993) 14 Cal.App.4th 1507, 1511; Dawn v. State Personnel
Board (1979) 91 Cal . App.3d 588, 591-592.) Yet if, as plaintiffs
contend and the majority opinion concludes, formalized scoring
and ranking are essential to conpetition, it is difficult to
under st and how any process that does not award the job to the
hi ghest ranked conpetitor can fulfill the constitutional
mandate. The answer, | conclude, is that scoring and ranking
are not absolute and invariable elenents of a conpetitive
sel ection process, but are ampbng the tools that the Legislature
and the Board can utilize, as they deem appropriate, in devising
a conpetitive selection process.

In at | east one aspect particularly significant here, the
sel ection process for CEA positions differs fromthe process
used with respect to nost civil service positions. |In general,
civil service appointnents are made fromeligible lists. (Gov.
Code, 88 18900, 19050.) Eligible lists are established for
cl asses of position, but are not position-specific. (Gov. Code,

88 18532, 18532.2, 18900.) Once established, an eligible Iist
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may remain in effect for a considerable period, even years; and
during that tinme, appointnents made to positions within the
class are made fromthe list. (Gov. Code, 88 18901, 19050.) In
contrast, CEA conpetitive exani nations are position-specific.
An appoi nting power conducts a conpetitive selection process for
the particular CEA position to be filled. (Cal. Code Regs.,
tit. 2, § 548.30.)2 1In this light, the regulatory process
requires only that the appointing power formally place
conpetitors into one of two ranks: (1) the successful conpetitor
who obtains the appointnment, and (2) unsuccessful conpetitors.
As the majority concede, the nature of a CEA
position requires that an appointing power be allowed to
exerci se consi derabl e subjective judgnment in eval uating
qual ifications. Because the person who obtains the appoi nt ment
must be well qualified and carefully selected, it is

i nconceivable that, if required to assign scores, an appointing

2 The results of the process may be used to make additi onal
appoi ntnents to CEA positions that are substantially the same
as the position for which the original exam nation was
announced if: (1) the appointing power specifies in the
announcenent for the original exam nation the additional
positions for which the conpetition shall be used, the nethods
and standards of evaluation to be used, and the tinme for which

the results will be used; or (2) the appointing power |ater
announces that applications will be accepted as a suppl enent
to the original announcenent and that all otherw se qualified
persons who apply will be considered with those who applied

under the original announcenment. This is intended to
facilitate future conpetition by reducing the need for
repetitive evaluation but does not operate to confer
eligibility for other positions in the CEA category. (Cal.
Code Regs., tit. 2, § 548.30.)

17



power would not assign to the candidate it deens best qualified
a score sufficient to place himor her in a reachable rank.
Mor eover, because the CEA selection process is position-specific
rather directed to creating an eligible list for future
appoi ntnments, it would appear that the inposition of
a requirenment that the appointing authority formally score and
rank unsuccessful conpetitors would be a neani ngl ess gesture
that confers form but no substance to the conpetitive nature of
t he process.

What all of this boils down to can be summari zed briefly.
The Constitution requires that the appointnent selection process
be conpetitive, but otherw se | eaves the Legislature and the
Board with a free hand in devising a process best suited to
the position to be filled. Whether a selection process is
conpetitive nmust be determned fromthe totality of the process
with reference to the particular position to be filled; and if,
fromthe totality of the circunstances, it appears that a
particul ar selection process is conpetitive, the courts nust
defer to the authority of the Legislature and the Board. In
view of the unique nature of CEA positions, the position-
specific nature of the selection process, and the totality of
that process, | amsatisfied that the process devised by the
Legi sl ature and the Board is conpetitive. Further, | do not
believe that judicial inposition of a scoring and ranking
requi renment will add anything of substance to the conpetitive
nature of the process. Accordingly, with appropriate deference

to the wide discretion of the Legislature and the Board, |
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cannot say that the procedures are constitutionally inadequate
for want of a requirement of specific ranking of candi dates.

| must acknow edge that the discussion of this issue, in the
maj ority opinion and in this dissent, nmay appear to be academ c.
The majority held this case pending a determ nation in Al exander
v. State Personnel Bd. (2000) 80 Cal.App.4th 526 (Al exander).

In Al exander, a panel of this court, with the same | ead aut hor
but with otherw se different panel nenbers, considered
chal l enges to a denonstration project devised by the Board
pursuant to Governnent Code sections 19600 through 19607. The
denonstration project incorporated selection procedures
applicable to CEAs. (Cal. Code Regs., tit. 2, fornmer 8§ 549.6.)
Concl udi ng that scoring and ranking are essential to a
conpetitive selection process, the Al exander opinion held that
t he CEA sel ection process was invalid and thus invalidated the
denonstration project to the extent it incorporated the CEA
process. (Al exander, supra, 80 Cal.App.4th at p. 543.)

Under the conpul sion of Al exander, the Board anended its
regul ati on governing the CEA selection process. (Cal. Code
Regs., tit. 2, 8 548.40.) The regul ation now requires an
appoi nting power to assign a score to applicants and to pl ace
themw thin six broad ranks. The candi date selected for
appoi ntment nust be in the top three ranks; if there are fewer
than five candidates in those ranks, |ower ranks my be added
until there are at |east five candi dates avail abl e.

Al t hough the Board’ s regulation now requires scoring and

ranking in the CEA selection process, this was done under the
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conpul sion of the decision in Al exander. That deci sion, and
now this one, stand as the only decisional authority to hold
that scoring and ranking are invariable, constitutionally-
mandat ed el enents of a conpetitive selection process. That
deci sion and this one effectively will tie the hands of the
Legi sl ature and the Board in devising conpetitive selection
processes appropriate to various positions in the civil service.
Because the decision in Al exander, and now in this case,
wi Il operate prospectively to limt the discretion of the
Legi sl ature and the Board, the issue is not noot. (See Save
St ani sl aus Area Farm Econony v. Board of Supervisors (1993) 13
Cal . App. 4th 141, 146-147; Downtown Palo Alto Com for Fair
Assessnent v. City Council (1986) 180 Cal . App. 3d 384, 391-392.)
Havi ng concl uded that Al exander and the majority opinion
in this case constitute unwarranted judicial intrusion upon the

authority of the Legislature and the Board with respect to the

CEA sel ection process, | register ny dissent.
\Y
Plaintiffs’ final contention is very brief. Board rules
permt, in sonme circunstances, the transfer of an enployee into

a CEA position.3 According to plaintiffs, appointment to a CEA

3 California Code of Regulations, title 2, section 548.95
provides: “Wth the approval of the executive officer, an
appoi nting power may transfer an enpl oyee from one career
executive assignnment position to another at substantially

the same or |lower |evel of salary. Such transfer or denotions
may, with the witten approval of all parties, be made between
appoi nting powers. Transfers between positions in different

[ Conti nued]

20



position through transfer violates the constitutional and
statutory requirenment for conpetitive exam nation. Again,
di sagr ee.

The Constitution requires conpetitive exan nations for
appoi nt mrent and pronotion. (Cal. Const., art. VII, 8 1, subd.
(b).) It does not expressly preclude |ateral transfer of
enpl oyees wi t hout exam nati on.

The propriety of lateral transfers of enployees w thout
conpetitive exam nation has | ong been recognized in our civil
service system (Gov. Code, 88 18525.3, 19050.2-19050.7; Cal.
Code Regs., tit. 2, 88 425-435.) The Board rules permtting
transfer of enployees to CEA positions are consistent with the
rul es applicable to other civil service positions.

It is, of course, conceivable that an appointing power m ght
attenmpt to effectuate what is in actuality a pronmotion in the
gui se of a transfer. Such an attenpt would viol ate our

constitutional and statutory civil service laws. (See Pinion v.

Career Executive Assignnent |evels and assignnents shall be
governed by the standards contained in Sections 430, 431,
432, 433 and 435 for transfer between general civil service
classifications.”

California Code of Regulations, title 2, section 548. 96
provides: “Wth the approval of the executive officer, and
t he concurrence of the affected enpl oyee, an appointing power
may transfer an enpl oyee who has permanent status in a
position in the general civil service in the class from which
transfer will occur to a position in the career executive
assi gnnment category which is at substantially the sane |eve
of salary as the general civil service class. Such transfer
may, with the witten approval of all parties, be made between
appoi nti ng powers.”
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State Personnel Board (1938) 29 Cal.App.2d 314, 319-320.)
However, in the event an appointing power attenpts such a
subterfuge and the executive officer fails to curtail the effort
by wi t hhol di ng approval, the remedy would be an action to
establish that the transfer provision is unlawul as applied.
The nere fact that an appointing power mght attenmpt to abuse
t he power of transfer will not support a determi nation that the
transfer rules are invalid on their face. (Pacific Legal
Foundation v. Brown, supra, 29 Cal.3d at pp. 180-181.)
VI

For the reasons stated above, | agree with the trial court

that there is no nerit in plaintiffs’ constitutional attacks

on the decisions of the |egislative and executive branches of
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government concerning the creation and inplenmentation of CEAs.
Accordingly, I would affirmthe trial court’s judgnent in its

entirety.

SCOTLAND, J.
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